He had only moments before working on the final
pushout on the right side been working on the fi-
nal pushout on the left side.  According to his
undisputed testimony, some material from the roof
had begun falling on him, or falling on the contin-
uous miner, while he was working on the final push-
out on the left side.  Around the same time he
along with the other gentlemen on the scene ob-
served serious roof problems further up.  Mr. Ba-
ker was, as he testified, also quite aware at that
time of other roof falls that had occurred in this
mine in which continuous miners had been buried.
He was, in  fact, in my opinion freshly aware of
his mortality at that time and, under the circum-
stances, would certainly be the last person to
work under unsupported roof.  I therefore give his
testimony that he was not working under unsup-
ported roof special credence.

Under the circumstances, I am compelled to
find that the government has just not been able to
sustain its burden of proof of the violation.  By
so finding, this does not mean that I do not be-
lieve in the veracity of the government's testimo-
ny.  Nothing could be further from the truth.  I
am convinced that the inspector testified truthful-
ly to the best of his ability.  I am absolutely
convinced of that.  I am just compelled to find,
for the reasons stated, that I am not convinced
that his observations have been sufficiently cor-
roborated by any objective measure and particular-
ly in light of the opposing credible testimony, I
just cannot sustain the government's case.  I can-
not find based on the credible evidence that the
continuous miner operator had cut the final push-
out to a depth that would have exposed him to un-
supported roof.

Accordingly, I find that the violation has
not been committed. The order is therefore va-
cated, and this case is dismissed.
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